COPYRIGHT  LAW 


Professor  Rosemary  J.  Coombe* 


COURSE  MATERIALS 

FALL  1992 


FACULTY  OF  LAW 
UNIVERSITY  OF  TORONTO 

FOR  THE  CLASSROOM  USE  OF 
UNIVERSITY  OF  TORONTO 
STUDENTS  ONLY 


*With  the  assistance  of  Anand  Banerjee 


OF  LAW 


EORA  LASKIN  LAW  LIBRARY 
UNIVERSITY  OF  TORONTO 


COPYRIGHT  LAW 

Professor  Rosemary  J.  Coombe* 


COURSE  MATERIALS 
FALL  1992 


FACULTY  OF  LAW 
UNIVERSITY  OF  TORONTO 


FOR  THE  CLASSROOM  USE  OF 
UNIVERSITY  OF  TORONTO 
STUDENTS  ONLY 


*With  the  assistance  of  Anand  Banerjee 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/copyrightlawcourOOcoom 


COPYRIGHT  LAW 


Professor  Rosemary  J.  Coombe* 

TABLE  OF  CONTENTS 

A.  HISTORY  AND  POLICY  CONSIDERATIONS 

Mark  Rose,  "The  Author  as  Proprietor"  (1988).  ......  1 

Edwin  C.  Hettinger,  "Justifying  Intellectual 
Property"  (1989)  ..........  .  ...  .34 

David  Vaver,  "Some  Agnostic  Observations  on 

Intellectual  Property"  (1991)  .  .  ...  .41 

Jessica  Litman,  "The  Public  Domain"  (1990) . .50 

A  Digital  Dilemma  (1992).  ...............  .62 

Be  LEGAL  AND  ADMINISTRATIVE  FRAMEWORK 

I.  CONSTITUTIONAL  FRAMEWORK 

Section  91  of  the  Constitution . .  .  .63 

II.  RELATIONSHIP  BETWEEN  STATUTE  AND  COMMON  LAW 

(i)  Statutory  Provisions.  . . .63 

(ii)  Comment  . . 65 

Estey  J.  in  Compo  v.  Blue  Crest  Music . .  .65 


III.  REGISTRATIONS  AND  NOTICE  REQUIREMENTS  (MARKING) 

Advantages  of  Registration . 66 

Marking  to  Comply  with  Universal  Copyright 
Convention . .67 

Registration  Forms . .68 


*With  the  assistance  of  Anand  Banerjee 


2 


IV.  COLLECTIVE  ADMINISTRATION  OF  COPYRIGHT 

(i)  Statutory  Provisions . 70 

(ii)  Discussion  of  Licensing  Bodies.  .........  .71 

Hughes  on  Copyright  and  Industrial  Design  ....  .72 

Gillian  Davies,  "The  Public  Interest  in 

Collective  Administration  of  Rights  (1989) . 84 

Thomas  Streeter,  "Broadcast  Copyright  and  the 


Bureaucratization  of  Property"  (1992)  .  .88 

V.  JURISDICTION  OF  COURTS . . . .  .  104 


Henderson  Report  (1991)  .............  105 

Henderson  Report  Updated  (1992)  .........  130 


C.  AUTHORSHIP  AND  OWNERSHIP  OF  COPYRIGHT 

I.  STATUTORY  AND  TREATY  PROVISIONS  .  ......  137 


II.  HOW  THE  LAW  TREATS  AUTHORSHIP 

Peter  Jaszi,  "Toward  a  Theory  of  Copyright: 

The  Metamorphosis  of  'Authorship'"  (1991)  ....  138 

David  Vaver,  Copyright  Casebook  (Osgoode  1991).  .  148 

Jessica  Litman,  "Copyright  as  Myth"  (1991).  ...  153 

David  Lange,  "At  Play  in  the  Fields  of  the 

Word"  (1992) . . . .  .  157 


III.  DETERMINING  THE  AUTHOR 

Donoghue  v.  Allied  Newspapers  Ltd..  .......  166 

Kantel  v.  Grant  .  ........  171 


3 


IV.  THE  PROCESS  OF  AUTHORSHIP  IN  THE  REAL  WORLD 

Excerpt:  Martin  Elliott,  The  Rol 1 i ng  Stones 
Complete  Recording  Sessions  (1990).  .......  182 

V.  EXCEPTIONS  TO  AUTHOR  AS  OWNER  PRINCIPLE 

(i)  Photographs  .  .  .........  186 

(ii)  Records  and  Perforated  Rolls.  ..........  186 

(iii)  Crown  Works  .....  .  .....  186 

"Victoria  Entrepreneur  Beats  Bureaucrats"  (1992).  187 

(iv)  Commissioned  Works.  ...............  188 

(v)  Contract  for  Service.  ..............  188 

University  of  London  Press  Ltd. 

v.  University  Tutorial  Press  Ltd.  .....  189 

Bel  off  v.  Pressdam  Ltd.  ..........  192 

(vi)  Cinematographic  Works  .  .........  199 

VI.  ASSIGNMENTS  AND  LICENSES . .  200 


D.  PREREQUISITES  FOR  COPYRIGHT; 

I.  ORIGINALITY . . . 201 

D.  Vaver,  Copyright  (Osgoode,  1991)  .  202 

Jessica  Litman,  "The  Public  Domain"  (1990).  .  .  .  208 

Victoria  Park  Racing  &  Recreation  Grounds 

Co.  Ltd,  v.  Tavl or . 222 

Kilvington  Bros.  Ltd,  v. Herbert  Goldberg . 222 

Feist  Publications  Inc,  v.  Rural  Telephone 

Service . 226 

David  Vaver,  Copyright  (Osgoode,  1991) .  231 


.  4  - 


Pareles,  "Digital  Technology  Changing  Music" 

(1986) .  .....................  233 

Tim  Tully,  "A  Sampling  of  Sampling"  (1987).  .  .  .  234 

Comments ...........oo........  236 


II.  IDEA/EXPRESSION  DICHOTOMY 

Moreau  v.  St-Vincent.  .  . . .  237 

Cuisinaire  v.  South  West  Imports  Ltd. . .  237 

Horn  Abbot  Ltd,  v.  W.  B.  Coulter  Sales  Ltd.  .  .  .  239 

Amy  B.  Cohen,  "Copyright  Law  and  the  Myth 
of  Objectivity"  (1990).  .............  245 

Sipos,  "Warning  All  Authors!  Your  Own  'Style' 

May  Infringe  Your  Own  Work"  (1989).  .......  261 

Sid  &  Martv  Krofft  Television  Productions  Inc. 
v.  McDonald's  Corp.  .  .........  269 

Karen  L.  Poston,  "All  Puff  and  No  Stuff: 

Avoiding  the  Idea/Expression  Dichotomy"  (1989).  .  272 

Cory  J.  in  Apple  Computer  v.  Mackintosh 

Computers  . . . . .  282 


III.  FIXATION 

Statutory  Provision . . . 283 

Canadian  Admiral  Corp.  Ltd,  v.  Rediffusion  Inc.  .  283 

David  Vaver,  Copyright  (Osgoode,  1991).  .  292 

Titan  Sports  v.  Mansion  House  . . 293 


IV.  SUBJECT  MATTER 


-  5  - 


Statutory  Provisions.  .................  295 

(i )  Literary  Works 

(a)  What  is  a  Literary  work?.  .........  296 

Hoi  1  inrake  v.  Truswel  1 . 296 

Exxon  Corp.  v.  Exxon  Insurance  Consultants 
Ltd . . 300 

Euclid  Industries  Canada  Ltd,  v.  Reg 
Holloway  Sales  Inc. . 304 

(b)  Compilations 

B.C.  Jockey  Club  v.  Standen  ........  307 

Elanco  Products  Ltd,  v.  Mandops 
(Agrochemical  Specialists)  Ltd.  .  .  311 

David  Vaver,  Copyright  (Osgoode,  1991).  .  .  317 

Canadian  Admiral  v.  Rediffusion  .  321 

Bulman  Group  Ltd,  v.  "One  Write"  Accounting 
Systems  Ltd. .  . . 321 

Feist  Publications  v.  Rural  Telephone 
Service  Co. . 322 

(c)  Computer  Programs 

Apple  Computer  v.  Macintosh  Computers 
(F.C.T.D. ) ,  (F.C.A.),  (S.C.C.) . 325 

Whelan  and  Associates.  Inc,  v.  Jasl ow 

Dental  Laboratory,  Inc.  .  330 

Michael  Erdle,  "Copyright  in  the  "look  and 
feel"  of  Computer  Software"  (1987) .  334 

Richard  D.  Moreno,  "'Look  and  Feel' 

as  a  copyrightable  Element:  The  Legacy  of 

Whel  an  v.  Jasl  ow"  (1990) .  340 


-  6  - 


Clark  H.  Worthy,  "Determining  the  Scope 
of  Copyright  Protection  for  a  Computer 
Program's  Nonliteral  Elements:  Is  it  as 
easy  as  1*2*3*?  (1990).  ..........  343 

Lotus  Development  Corp.  v.  Paperback  Software 
International  (headnote  only)  .  .  351 

Nintendo  of  America  Inc,  v.  Camerica  Corp. .  355 

Svstemes  Informatises  Solartronix  v.  Col  1 eqe 
d'enseionement  general  et  professionel  de 
Jonouiere . 359 

(i i )  Artistic  Works 

David  Vaver,  Copyright  (Osgoode,  1991).  .....  364 

(iii)  Dramatic  Works 

Kantel  v.  Grant  .  ..........  368 

Canadian  Admiral  v.  Rediffusion  .........  369 

Tom  Hopkins  International  Inc,  v.  Wall  &  Redekop 


Reality  Ltd. .  ..................  371 

Rocky  Mountain  Dance  Co.  Ltd,  v.  Brookes.  ....  373 
David  Vaver,  Copyright  (Osgoode,  1991).  .....  375 

(i v)  Musical  Works  and  Sound  Recordings 

Statutory  definition.  ..............  381 

Ludlow  Music  Inc,  v.  Canint  Music  Corp.  Ltd..  .  .  382 
C.C.T.A.  v.  Copyright  Board  ...........  390 

(v)  Other  Works 

Statutory  defini tion(s)  .............  396 

Lifestyle  Homes  v.  Randall  Homes  Ltd.  ......  396 

Viceroy  Homes  Ltd,  v.  Ventury  Homes  Inc . .  ....  407 


(vi )  Non-Protected  Works 


(a)  Titles 

Francis  Day  &  Hunter  Ltd,  v.  Twentieth 
Century  Fox  Com .  Ltd , .  .  .  .......  .  411 

CCH  Canadian  Ltd,  v.  Butterworths  Canada 

Ltd ,  (headnote  only) . 416 

(b)  Individual  Performer's  Performances 

Nancy  Sinatra  v.  Goodyear  Tire  &  Rubber  Co.  417 

Robert  W.  Judge,  "Protecting  Performers' 
Performances  in  Light  of  the  Canadian 
Charter  of  Rights  for  Creators"  (1988).  .  .  422 

Midi er  v.  Ford  Motor  Co. .  .........  435 

Jane  M.  Gaines,  "Bette  Midler  and  the 

Piracy  of  Identity"  (1991).  ........  438 


(i)  Rights  Grants  to  Copyright  Holders.  .......  447 

(ii)  Rights  Granted  to  Other  Parties  .  ....  448 

(iii)  Public  Exhibition  Right 

Olga  Korper,  "Commercialization  of  Artistic  and 


Printed  Works"  (1988)  .  452 

(iv)  Telecommunication  Rights 

Bruce  McDonald,  "Cable/Satellite  Retransmission 
in  Canada--A  new  Era"  (1989) .  457 

Canadian  Admiral  v.  Rediffusion  .  465 


Rodney  C.  Kyle,  "Proposed  Amendments  to  Canada's 
Copyright  Act  in  the  Act  to  Implement  the  Canada- 
United  States  Free  Trade  Agreement"  (1989).  ...  472 

Peter  S.  Grant,  "Copyright  Developments  in  Broad¬ 
casting  and  Retransmission"  (1991) .  479 


-  8  - 


F.  TERM  OF  COPYRIGHT 

I .  THE  BASIC  TERM  OF  COPYRIGHT  ..............  497 

II.  EXCEPTIONS 

(i)  s.  7  -  posthumous  works  .............  497 

(ii)  s.  9(1)  -  joint  works  ..............  497 

(iii)  s.  10  -  photographs . 498 

(iv)  s.  11  -  records  and  perforated  rolls . 498 

(v)  s.  12  -  crown  works  ...............  498 

(vi)  Anonymous  Works  .  ............  498 

G.  INFRINGEMENT 

I.  STATUTORY  PROVISIONS.  .................  499 

II.  SUBSTANTIVE  REQUIREMENTS  FOR  INFRINGEMENT 

(i)  Canadian  Admiral  v.  Rediffusion  .  .  .  .  .  500 

(ii)  Copying  and  Indirect  Copying 

King  Features  Syndicate.  Inc,  v.  0.  &  M. 

Kleeman  Ltd. . .  501 

Jeffrey  L.  Ingram,  "'Look  and  Feel'  in 

Copyright  Infringement  Actions"  (1991).  .....  504 

Sid  &  Martv  Krofft  v.  McDonald's . .  .  506 

MCA  Inc,  v.  Wi 1  son .  ...............  509 

Preston  v.  Twentieth  Century  Fox  Canada  Ltd..  .  .  515 

(iii)  Subconscious  Copying 

Francis  Day  &  Hunter  Ltd,  v.  Bron  ........  525 

"A  Tale  of  Twin  Spinsters"  (1988)  .......  532 

Gondos  v.  Hardy  .....  .  .....  533 


(iv)  Copying  Under  Pretence  of  Quotation 

Zamacoi s  v.  Douville.  ..............  539 

III.  SUBSTANTIAL  PART  OF  A  WORK 

Hawkes  v.  Paramount  Film  Services  ...........  540 

Ladbroke  Football  Ltd,  v.  Hill  Football  Ltd..  .....  548 

IV.  SALE,  IMPORTATION  OR  OFFER  FOR  TRADE 

Normand  Tamaro,  The  Annotated  Copyright  Act  1991.  .  .  .  553 


EXEMPTIONS 

I.  STATUTORY  EXEMPTIONS 

s.  27(2).  ....................  557 

ss.  28  and  29  .................  .  559 

(i )  Fair  Deal ing 

Hubbard  v.  Vosoer  ................  560 


Zamacoi s  v.  Douville.  .  .........  563 

Bel  off  v.  Pressdam.  ...............  568 

The  Queen  v.  James  Lorimer  &  Co.  Ltd. . 573 

(ii)  The  Need  for  New  Exemptions 

Letter  from  Stephen  Kline  (1991) .  577 

David  V aver,  "Dramatic  and  Musical  Reproduc¬ 
tions  and  Performances:  Copyright  and 
Performer's  Rights  and  the  Implications  for 
Educators"  (1991)  .  578 

CAUT,  "Briefing  Notes  on  Copyright  Legislation: 

Phase  II"  (1991) .  594 


Department  of  Communications,  Draft  Legislation 
of  Phase  II  Amendments  to  the  Copyright  Act  (1992) 
(handout) 


10 


(i i i )  Fair  Use 

Sony  Corp.  of  America  v.  Universal  City  Studios  .  607 

Harriette  K.  Dorsen,  "Satiric  Appropri ation  and 
the  Law  of  Libel,  Trademark,  and  Copyright: 


Remedies  Without  Wrongs"  (1985)  ....  .  622 

II.  JUDICIALLY  CREATED  EXEMPTIONS;  A  PUBLIC  INTEREST  DEFENCE? 

Bel  off  v.  Pressdram  Ltd. . 640 

Lion  Laboratories  Ltd,  v.  Evans  ............  642 


I.  REMEDIES 

Statutory  provisions.  .................  649 

Nintendo  of  America  Inc,  v.  Campus.  ..........  650 


Titan  Sports  Inc,  v.  Mansion  House.  ..........  658 

Anton  Piller  Order.  ..................  662 


Sookman,  "Civil  Remedies"  in  Computer  Law  (1989).  .  .  .  676 

J.  OFFENCES 

Statutory  Provisions.  .  ......  685 


K.  MORAL  RIGHTS 


Statutory  Provisions . . . .  687 

Jeff  Berg,  "Moral  Rights:  A  Legal,  Historical  and 
Anthropological  Reappraisal" . .  689 

Snow  v.  The  Eaton  Centre  Ltd.  .............  700 

John  Marvon  International  Ltd,  v.  New  Brunswick 

Tel ephone  .  ..............  701 

"Colored  Movies  Ruled  Eligible  For  Copyright"  (1987).  .  703 


11 


"Black  and  White  and  red  all  over"  (1987)  .  .  .  704 

"Colorization  of  Films  Insults  Artists  and  Society" 

(1987) . . . .  705 

"Casablanca  in  Color?  I'm  Shocked,  I'm  Shocked!"  .  .  .  706 

"Artists  Don't  Deserve  Special  Rights"  (1988)  .  707 

"Adam's  Song  Featured  in  Duke's  Campaign"  (1991).  .  .  .  708 


